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A society is to be measured and judged by the protections it offers to the vulnerable in its midst."

EXECUTIVE SUMMARY

1. Bill C-304, which would repeal s. 13 of the Canadian Human Rights Act,* should be
rejected because:

a. section 13 uniquely contributes to a balanced and multi-faceted public policy
response to hate propagation in a democratic society constitutionally
committed to co-equal protection of freedom of expression, equality,
Aboriginal rights, and multiculturalism;’

b. repeal of s. 13 disproportionately burdens members of equality-seeking groups
in the Canadian community who are already rendered vulnerable to hateful
attacks in light of the social and technological context — a vulnerability
recognized in recent legal affirmation of human rights based protections
against hate propagation; and

c. repeal of s. 13 would leave women and disabled persons especially vulnerable
because the Criminal Code® provisions prohibiting various forms of hate
propagation currently offer no protection on the basis of sex or disability.

L SECTION 13’s UNIQUE POLICY CONTRIBUTION

2. Hate propagation poses two issues of pressing concern in a constitutional democracy
committed to equally valuing and protecting freedom of expression, equality,
Aboriginal rights and multiculturalism:

a. it gives rise to “grave psychological and social consequences to individual
members of the targeted group from the humiliation and degradation
caused by hate propaganda”; and

b. it creates “harmful effects on society at large by increased discord and by
affecting a subtle and unconscious alteration of views concerning the
inferiority of targeted groups™.’



3. Hate propagation effects these results through “[r]epresentations vilifying a person or
group ... [that] seek to abuse, denigrate or delegitimize them, to render them lawless,
dangerous or unworthy or unacceptable in the eyes of audience.” In addition to the
immediate effects of this form of discrimination, the vilification and dehumanization
of target groups and their members that are often hallmarks of hate propagation can
work to pave the way for future discrimination, intolerance and violence.’

4. Moreover, hate propagation undermines the ability of targeted groups and their
members to

respond to the substantive ideas under debate, thereby placing a serious barrier to
their full participation in our democracy. Indeed, a particularly insidious aspect of
hate speech is that it acts to cut off any path of reply by the group under attack. It
does this not only by attempting to marginalize the group so that their reply will
be ignored: it also forces the group to argue for their basic humanity or social
standing, as a precondition to participating in the deliberative aspects of our
democracy.®

5. Consistent with its international obligations, Canada has taken a multi-faceted
approach to this pressing social equality issue, including a variety of criminal, human
rights and administrative law restrictions that seek to provide co-equal respect for
equality and freedom of expression.” Section 13 is a unique and integral component
of that multi-faceted approach because:

a. access to the hate propaganda-related provisions of the Criminal Code is
circumscribed by requiring the consent of the Attorney General to initiate
prosecution. In contrast, under s. 13, group members are entitled to file a
complaint without any prior state authorization;

b. full carriage of criminal prosecutions lies with the crown, in a contest
between the individual and the state characterized by “a deeply entrenched
prioritizin% of liberal values” often at the expense of substantive equality
concerns.'’ In contrast, human rights mechanisms offer complainants a
greater degree of control in a forum expert not only on issues of individual
rights, but also the equality rights of socially vulnerable groups;

c. in criminal prosecutions, punitive rather than restorative remedies tend to
predominate. Human rights mechanisms offer the unique opportunity for
forward-looking, conciliatory remedies and educative reform, insofar as
that is possible given the vitriol that often characterizes these kinds of
attacks. Forward-looking mediated resolutions of s. 13 cases have resulted
in letters of apology and renunciation of the impugned materials, as well
as agreements to remove content and to close impugned accounts;'' and
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d. criminal proceedings related to hate propaganda require proof of intent,
which equality-seeking communities have identified as a deterrent to
seeking legal redress for hate crimes.'? In contrast, section 13, as a human
rights provision, is not aimed at proof of blameworthy intent, but at
identifying and providing redress for the effects of this discriminatory
practice on its targets and on society as a whole.

SOCIAL, TECHNOLOGICAL AND LEGAL CONTEXT

Over the last decade Canada, like many other nations around the world, has
experienced significant economic and political upheaval likely to leave many who are
suffering as a result of these dislocations grasping for explanations. These are the
kinds of conditions in which empathy and respect can too easily be ecl'}psed by
scapegoating “other” identifiable groups as the source of the problem.’
Manifestations of hatred against identifiable groups are evident both offline and
online.

Police-reported hate crime increased by 35% from 2007 to 2008 and by 42% from
2008 to 2009." Over half of all of the incidents in 2009 related to race or ethnicity,
while 29% were based on religion and 13% on sexual orientation.'” The number of
hate crimes rose for all racial groups between 2008 and 2009, with Blacks being the
most commonly targeted group and the number of hate crimes against Arabs and
West Asians doubling in the same period.’® Seventy percent of religiously motivated
hate crimes in 2009 targeted those of the Jewish faith, with the total number of crimes
against that group increasing by 71% from 2008 to 2009."” Hate crimes against the
Muslim faith increased 38% in the same period, while those against the Catholic faith
increased 10%.'® Seventy-four percent of hate crimes motivated by sexual orientation
involved a violent offence, compared with 39% of racially motivated incidents and
21% of incidents motivated by religion.'” Self-reported victimization by hate-
motivated crimes also increased from 3% of all incidents to 5% of all incidents
reported in the General Social Survey between 2004 and 2009.%

Growth in hate-motivated crime is not isolated to Canada, but is also a concern in
many other countries around our increasingly interconnected globe.?!

Hate motivated behaviours, however, are not isolated to “real space” as any
distinction between our offline and online worlds increasingly begins to blur, if not
disappear. In many ways the internet and other digital communications technologies
offer us an unprecedented and often public window into the heights and depths of our
own humanity. >

Online hate propagation includes both generalized attacks on identifiable groups’
and attacks targeted at individuals on the basis of their actual or perceived
membership in an identifiable group or groups.?* Lesbians, Black women, Aboriginal
women, and Muslim women are among the targeted groups at issue in human rights
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cases in Canada.”

With respect to online attacks on individuals, cyberbullying has become a central area
of public and policymaker concern, particularly in recent months. In many cases,
these attacks are founded on the very kinds of group-based hatred and discrimination
at issue in s. 13, including in relation to women, racialized persons, religious
minorities and members of the GLBTQ community:

On social networking sites, blogs and other Web 2.0 platforms, destructive groups
publish lies and doctored photographs of vulnerable individuals. They threaten
rape and other forms of physical violence. ... They flood websites with violent
sexual pictures and shut down blogs with denial-of-service attacks. These
assaults terrorize victims, destroy reputations, corrode privacy, and impair
victims® ability to participate in online and offline society as equals.”®

For example, the online discussion board AutoAdmit (self described as the “most
prestigious law school discussion board in the world”)*” has included discussion
threads entitled “if God didn’t intent men to rape women then”, and “reminder:
[individual woman’s name] deserves to be raped”. Individual women have been
targeted through fake postings suggesting they provided sexual services in exchange
for grades, labeled “Jew bitch” clearly deserving of being raped and have been listed
in threads labeled “which female [ Yale Law School] students would you
sodomize?”?®

Similarly, those involved in cyberbullying research have emphasized the degree to
which membership in a minority ethnic group, the LGBTQ community or being
disabled exposes youth to a greater risk of being targeted.”’ For example, an EGALE
study released in 2011 showed that 23% of gay boys and 47% of transgendered
students who responded to their survey said that they had been victims of online
harassment, as compared to only 5.6% of the heterosexual students who responded to
the survey.*

Cyberharassment and cyberbullying research suggests that the ability to operate
anonymously or pseudonymously while interacting with others through certain forms
of digital communication assists in explaining the growth and vitriol of these forms of
online targeting:

Online, bigots can aggregate their efforts even when they have insufficient
numbers in any one location to form a conventional hate group. They can
disaggregate their offline identities from their online presence escaping social
opprobrium and legal liability for destructive acts.”!

Research in these areas also emphasizes the heightened impact that online attacks can
have on targets related both to the breadth of dissemination and to the pervasive
presence of online media in everyday life.? As Keats Citron describes it with respect
to targeted women:
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Such harassment has a profound effect on targeted women. It discourages them
from writing and earning a living online. It interferes with their professional
lives. It raises their vulnerability to offline sexual violence. It brands them as
incompetent workers and inferior sexual objects. The harassment causes
considerable emotional distress. Some women have committed suicide.*?

Our evolving socio-technological context strongly suggests that rather than retreating
from a human rights based approach to online hate propagation, we ought to be
embracing it. Indeed, the Nova Scotia Task Force on Bullying and Cyberbullying
recommended mvolvement of human rights commissions to assist in resolving these
harassment-based issues.** Similarly, Keats Citron, writing from a US perspective,
has called for civil rights recourse for online hate and harassment:

[T]he Internet’s impact on civil rights has gone largely neglected to date. As a
result, something with the potential to be a great engine of equality has all too
often reflected and reinforced the offline world’s power imbalances. The brutality
of online mobs is an important part of that story, but it is only a part. Scholars
and activists need to devote the same attention to online threats to civil rights that
they have to civil liberties.*

Canada already has such legal recourse in the form of's. 13 of the CHRA. From a
legal perspective, the constitutionality of s. 13 (subject to severance of the penalty
provision) has recently been affirmed.’® Moreover, the pressing and substantial
purposes of human rights restrictions on dissemination of group based hate were very
recently endorsed by the Supreme Court of Canada in Whatcott.

UNPROTECTED VULNERABLE GROUPS

Viewed in context, restrictions on hate propaganda can be understood as equality
measures, designed to mitigate against hate’s incursion on target group members’
right and ability to fully participate in our democracy. Without s. 13, however,
certain equality seeking groups will be deprived of federal legal protections.

The hate-related provisions of the Criminal Code apply only in relation to colour,
race, religion, ethnic ongm and sexual orientation, thereby leaving out sex and
disability (among others).”’

Without s. 13, equality seeking groups such as women, persons with disabilities and
those targeted on the basis of intersections between these and other axes of
discrimination would be left unprotected.

Conscious removal of these equality-seeking groups from the ambit of federal
legislative protection would be difficult to justify in any context, but is particularly
troubling in a social and technological context in which their vulnerability is rendered
so clearly evident.



IV.  CONCLUSION

22. Section 13 is a constitutionally sound contribution to an equality-based Canadian
public policy strategy to combat group-based hatred and discrimination. Despite the
fact that its scope is limited to extreme content, s. 13 offers a unique, forward-looking
remedial mechanism for addressing the disproportionate risk of harm borne by
socially vulnerable groups and their members, particularly in light of current social,
technology and legal realities.

23. Digital communications technologies present unprecedented opportunities for growth
and diversity, but at the same time can create conditions ripe for widespread
dissemination of hatred, as well as fomentation of hatred and a mob mentality within
insular groups. Hate sites and other technological platforms continue to proliferate,
along with identity-based cyberharassment and cyberbullying against members and
perceived members of identifiable groups with documented psychological and
exclusionary impacts on their targets. Disturbing levels of hate crime and the lack of
effective legal mechanisms for addressing racism and discrimination leave threatened
groups feeling excluded in a time of economic and social dislocation that exposes
them to scapegoating as members of traditionally empowered groups confront their
own vulnerabilities.

24. As we move toward proactive responses to bullying and cyberbullying designed to
encourage our children and youth to act with empathy, respect for diversity and
equality and to behave responsibly online, Canadian policymakers have the
opportunity to lead by example by refusing to repeal existing human rights
protections for the vulnerable in our midst.

25. For the foregoing reasons, Bill C-304 should be rejected.

All of which is respectfully submitted,
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